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Module 1 Federal Laws

In the following sections, "CFR” stands for "Code of Federal Regulations” and "USC”
stands for "United States Code”. Once Congress passes a law it is recorded in the United
States Code (USC) books. The Code of Federal Regulations (CFR) are regulations issued
by the various agencies which congress assigned to enforce the various laws (code) it
adopted. The agencies explain their interpretation of those laws assigned to them and

how it intends to implement it.

Other abbreviations include:

"MMC” — Multi-State Mortgage Committee

"CSBS” — Conference of State Bank Supervisors

"AARMR” — American Association of Residential Mortgage Regulators
"CFPB” — Consumer Financial Protection Bureau

"MME” — Multi-State Mortgage Entities

"WMLS” — Nationwide Mortgage Licensing System

"SAFE Act” - Secure and Fair Enforcement for Mortgage Licensing Act
Federal Laws Course Objective

This lesson will provide the student with an understanding of the most common issues found with
MMC examinations. The course discusses the purpose of the MMC examination, and the required
topics for the most repeated or outrageous non-compliance violations discovered during
examinations. Students will review the examination deficiencies and the regulations to understand
how to properly comply with the regulations. The federal law sections covered include ECOA
appraisal timing, FCRA & ECOA adverse action letters, TILA Right to Rescission, TILA loan fee

tolerance, and TILA timing requirements.
Multi-state Mortgage Committee

Mortgage lenders that have multiple locations in several states face challenges to ensure their
company'’s originations meet all federal and state law regulations. In the past, large lenders, termed
Multi-state Mortgage Entities (MMEs), struggled as some of their procedures would meet the
regulations in one state only to have different state find fault with their compliance. Some federal
agencies that oversaw mortgage laws would also conflict on what was considered regulation
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compliance. MME compliance was near impossible which left many putting complete compliance as a

low priority, and managed as best they could and paid the fines when they came.

With the passing of the Dodd Frank Wallstreet Reform and Consumer Protection Act (Dodd-Frank
Act), the industry was given structure, and path to uniform compliance on a national level, along with
a watch dog compliance enforcer. The Consumer Finance Protection Bureau was established to
provide uniform interpretation and compliance enforcement of federal mortgage lending regulations.
The Consumer Financial Protection Bureau (CFPB) was given authority to examine loan files of state
licensees and monitor consumer complaints regarding proposed violations. When the CFPB receives a
sufficient number of complaints, it has the authority to further investigate the issue, however its main

focus is on multi-state large, licensed entities (MMES).

To assist CFPB in overseeing multi-state compliance for MMEs, a Multi-State Mortgage Committee
(MMC) was established. The Committee is comprised of ten appointed State Regulator members and
one Conference of State Bank Supervisors (CSBS) member. Their role is to implement cooperative
protocols between state agencies and the mortgage industry. The committee issued a CSBS-AARMR

MMC Exam Manual to provide guidance for compliance. !

With the invaluable information found in examining these large MMEs, NMLS is provided with the
compliance topics to cover for annual licensee education requirements. This allows the mortgage
industry to self-correct potential inaccurate handling of federal law compliance. The examinations of
the MMEs provide guidance for CFPB to understand the problem compliance areas. To improve these
deficits, the MMC provides examination reports quarterly that outline the current compliance issues
identified by the examinations. This course covers the required CE topics for 2024 ranked by the
Multi-State Mortgage Committee (MMC) and was derived from the 2021 third quarter examination

reports.

Licensees complying with the regulations save money and time in state examinations. Violations
found during examinations may require written letters of explanation, corrective action plans,
refunds, and assessed penalties. Examination fees are paid by the licensee under examination and

can be expensive when non-compliance is identified or suspected.

1 https://www.csbs.org/system/files/2019-05/MMC%20Mortgage%20Examination%20Manual%20v2%20-%20May%202019.pdf
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State Regulator

The state regulators manage the licensing and supervising of state-chartered banks and non-bank
entities that include mortgage lenders, mortgage bankers, and mortgage brokers. It is their
responsibility to ensure licensees in their state comply with all regulations and operate their business
in a safe and sound manner so as to help their communities. The CFPB may also examine non-bank

entities as a joint effort with state regulators.

State Regulators during their examination determine if the non-bank entity is operating in
compliance, properly educating their employees, and are properly licensed for the lending provided.
The examination will include a review of the financial institutions’ loans and corporate records to
decide whether the entities are effectively meeting the requirement to operate, monitor, and control
risks associated with loan origination activities. Proper record retention is important to prove

compliance.
Mortgage Loan Originators

An Individual Mortgage Loan Originator (MLO) may be held accountable by State Regulators for
violations found during examinations. It is then their responsibility to comply with the regulations,

and pay any fines, penalties, or hearing expense required.

MLOs that lead a team need to be sure their unlicensed assistants are not using their license number
to handle licensed activities on their behalf. Their actions may cause a licensee to lose their license

and livelihood. It is not the unlicensed person’s career they are ruining.
Federal Law Compliance Matters

ECOA Adverse Action Compliance

“Unknown Reason” for Loan Denial

The MMC examinations of the top MMEs found the need to give out Citations for violations of ECOA
by stating "Unknown Reason" and not providing the principal reason for denying an application. The
ECOA Notice of Adverse Action is required to satisfy the disclosure requirements for ECOA and FCRA

and includes a statement of specific reason for the credit denial.?

212 CFR § 1002.9(b)(2)-9
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In the official interpretation of Regulation B, the Equal Credit Opportunity Act (ECOA) requires
disclosure of the principal reasons for denying or taking adverse action on an application for an
extension of credit. The lender is encouraged to provide all reasons used to deny the credit request.

ECOA prohibits creditors from discriminating against credit applicants on the basis of race, color,
religion, national origin, sex, marital status, age (provided they have the capacity to enter a binding
contract), receipt of public assistance income, or because the applicant exercised in good faith any

Consumer Credit Protection Act.

In addition, the Fair Credit Reporting Act (FCRA) requires a creditor to disclose when it has based its
decision in whole or in part on information from a source other than the applicant or its own files.
Disclosing that a credit report was obtained and used in the denial of the application, as the FCRA

requires, does not satisfy the ECOA requirement to disclose specific reasons for denial.

FCRA example - If the applicant's credit history reveals delinquent credit obligations and the
application is denied for that reason, to satisfy the regulation the creditor must disclose the
application was denied because of the applicant's delinquent credit obligations.3 This notice of the
credit reports use will accompany how the consumer may obtain a free copy of the credit report used

to deny their credit request.

A consumer should be allowed to know the reason they were denied credit. The statement of reasons
for adverse action required must be specific and indicate the principal reason(s) for the adverse
action. Statements that the adverse action was based on the creditor's internal standards or policies
or that the applicant, joint applicant, or similar party failed to achieve a qualifying score on the
creditor's credit scoring system are insufficient. The regulation does not mandate that a specific
number of reasons be disclosed, but disclosure of more than four reasons is not likely to be helpful to

the applicant.

ECOA example — If the consumer receives an adverse action notice with a statement of denial, due
to the credit being unable to verify his employment and no other reason is provided, the average

consumer may assume he would have gotten approved if his employment were verified. A reasonable

3 ECOA - 12 C.F.R. §1002.9(b)(2-9)
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assumption for a consumer might be that if he is able to provide the verification, he should be

approved for the requested loan.

To be accurate, the statement of denial should have included all applicable reasons for denial, such
as unable to verify qualifying income, income unstable, and debt to income ratio exceeds allowable
threshold for the loan program. This statement provides the consumer direction on the issues he will
need to overcome to be creditworthy. These statement of reason in the adverse action letter require

the information to the consumer to be clear and concise.

The specific reasons disclosed must relate to and accurately describe the factors actually considered
or scored by a creditor. A creditor need not describe how or why a factor adversely affected an

applicant.

ECOA example - the notice may say “length of residence” rather than “too short a period of

residence.”

If a creditor bases the denial or other adverse action on a credit scoring system, the reasons
disclosed must relate only to those factors actually scored in the system. Moreover, no factor that
was a principal reason for adverse action may be excluded from the disclosure. The creditor must
disclose the actual reasons for denial even if the relationship of that factor to predicting

creditworthiness may not be clear to the applicant.
For example - “credit score too low,” yet how high does it need to be is not provided.

FCRA regulation does not require that any one method be used for selecting reasons for a credit
denial or other adverse action that is based on a credit scoring system. Various methods will meet

the requirements of the regulation.

1. One method is to identify the factors for which the applicant's score fell below the average
score for each factor achieved by the applicants whose total score was at or slightly above the
minimum passing score.

2. Another method is to identify the factors for which the applicant's score fell furthest below the
average score for each of those factors achieved by all applicants. These average scores could
be calculated during the development or use of the system.

3. Any other method that produces results substantially similar to either of these methods is also

acceptable under the regulation.
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However, if a creditor uses a judgmental system (manual underwrite), the reasons for the denial or
other adverse action must relate to those factors in the applicant's record reviewed by the person

making the decision.
Combined Credit Scoring and Judgmental System

An underwriter for a mortgage lender makes a credit decision after they review many factors. This is
termed a judgmental system. If a creditor denies an application based on a credit evaluation system
that employs both credit scoring and judgmental components, the reasons for the denial must come

from the component of the system that the applicant failed.

For example - If a creditor initially credit scores an application and denies the credit request as a
result of that scoring, the reasons disclosed to the applicant must relate to the credit factors that

scored in the system.

If the application passes the credit scoring stage but the creditor then denies the credit request
based on a judgmental assessment of the applicant's record, the reasons disclosed must relate to the
factors reviewed judgmentally, even if the factors were also considered in the credit scoring

component.

For example — denied due to ‘stability of income.” The consumer’s contract type of employment has
shown unstable income, or the underwriter cannot determine exactly how much the borrower earns.
The consumer’s credit score may have been considered for a non-QM loan but that was not the

reason for denial.

If the application is not approved or denied as a result of the credit scoring, but falls into a gray area,
and the creditor performs a judgmental assessment and denies the credit after that assessment, the
reasons disclosed must come from both components of the system. The same result applies where a
judgmental assessment is the first component of the combined system. The primary reason for denial

should be listed first in the statements of denial.
Automatic denial

Some credit decision methods contain features that call for automatic denial because of one or more
negative factors in the applicant's record. For example - the applicant's previous poor credit history
with that creditor, the applicant's declaration of bankruptcy was too recent to application date, or the
fact that the applicant is a minor. When a creditor denies the credit request because of an automatic-

denial factor, the creditor must disclose that specific factor.
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Combined ECOA-FCRA disclosures

Both federal regulations govern the creditors method of providing a consumer with a notice of credit
denial. ECOA requires disclosure of the principal reasons for denying or taking other adverse action
on an application for an extension of credit. The Fair Credit Reporting Act (FCRA) requires a creditor
to disclose when it has based its decision in whole or in part on information from a source other than
the applicant or its own files. This Adverse Action Notice combines the requirements so one Notice

may be provided to satisfy both regulations.

Disclosing the key factors that adversely affected the consumer's credit score should not be confused
with the ECOA requirement to disclose specific reasons for denying or taking adverse action on an

application or extension of credit.*
Additional Statement of Specific Reasons Requirements

When a consumer’s adverse action in whole or in part is related to their credit score, the regulations
require that the lender disclose the credit score used. The MMC examiners found some mortgage
lenders failed to disclose the credit score it used in taking adverse action along with related

information, including up to four key factors that adversely affected the consumer's credit score.”

Statements that the adverse action was based on the creditor's internal standards or policies or that
the applicant, joint applicant, or similar party failed to achieve a qualifying score on the creditor's

credit scoring system are insufficient.®

A notification given to an applicant when adverse action is taken must be in writing and contain a
statement of the action taken. The required information includes the name and address of the
creditor, a statement of the provisions, the name and address of the Federal agency that administers
compliance with respect to the creditor, and either:’

e A statement of specific reasons for the action taken; or

e A disclosure of the applicant's right to a statement of specific reasons within 30 days if the
statement is requested within 60 days of the creditor's notification.

4 https://www.consumerfinance.gov/rules-policy/regulations/1002/9/#9-b-2-Interp-9
5 ECOA - 12 C.F.R. §1002.9(b)(2)

6 interpretation of Paragraph 9(b)(2). in Supplement |

7 https://www.consumerfinance.gov/rules-policy/regulations/1002/9/#a-2
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Fair Credit Reporting Act Fee Compliance

The Fair Credit Reporting Act (FCRA) provides regulations for the fees allowed to be collected for a
credit report when used to make a credit decision. The MMC examiners found in the MMEs audits
that the credit report fees charged to the borrowers appeared to contain prohibited fees for rapid
recheck or expedited rescore.® The Fair Credit Reporting Act prohibits a mortgage company from
charging the borrower a fee for a “rapid recheck or expedited rescore.” Citation violations to lenders
were for charging credit report fees to the borrowers that included prohibited fees for rapid recheck

or expedited rescore.?

Credit reports are important for consumers and can affect their ability to obtain credit, employment,
and housing. The credit bureaus are a for profit company. The regulations have been established to

determine how a consumer may obtain free review of their credit report, without charge.

The regulations do not allow the consumer to be charged when disputing information on their credit
report. A consumer has a right to dispute the accuracy of their credit report and request an
investigation of disputed information. If the Credit Bureau finds a reinvestigation is required, there

are rules they must follow on managing the dispute.

If the completeness or accuracy of any item of information contained in a consumer's file at a
consumer reporting agency is disputed by the consumer and the consumer notifies the agency
directly of such dispute, the agency must reinvestigate free of charge and record the current status
of the disputed information or delete the item from the file in accordance with the regulations. This
review must be completed before the end of the 30-day period beginning on the date on which the

agency received the notice of the dispute from the consumer.

When a Mortgage Loan Originator decides to order a rapid rescore or other method to expedite the
process of correcting credit report errors or updates, the mortgage lender must directly absorb these
fees as their expense and may not pass the costs to the individual consumer needing the rescore.
The lender may indirectly charge consumers these fees as an aggregate amount for the creditor’s
overall credit report cost, provided the aggregate amount is reasonable and customary for a credit

report.

8 FCRA - 15 U.S.C. §1681i(a)(1)(A)
915 U.S.C. § 1681i(a)(1)(A)
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Free Credit Report Under Some Circumstances

Upon the request of the consumer, a consumer reporting agency shall make all required credit
disclosures once during any 12-month period without charge to that consumer if the consumer
certifies in writing that the consumer -
(1) is unemployed and intends to apply for employment in the 60-day period beginning on the
date on which the certification is made
(2)is a recipient of public welfare assistance; or

(3) has reason to believe that the file on the consumer at the agency contains inaccurate
information due to fraud.1®

Equal Credit Opportunity Act (ECOA) Appraisal Requirement

For decades consumers have had the right to a copy of the appraisal report for the property they
used as security for their home mortgage loan. The Equal Credit Opportunity Act (ECOA) states the
timing for this requirement and requires the borrower to receive an application disclosure notifying

them of their appraisal rights.

The MMC examiners found in the MMEs examinations, they failure to provide the ECOA required copy
of the appraisal and applicable valuation disclosures within three business days of application. The
violation cited failure to deliver a right to copy of appraisal notice in writing, and files did not have

compliant proof of appraisal delivery to the borrower.
ECOA Appraisal Disclosure Notice

In the event an appraisal is required on a loan, the lender is required to provide the “Notice of Right
to Receive a Copy of Appraisal.” This notice advises the consumer they will receive a copy of the
appraisal upon completion, and in any event, no less than three business days prior to
consummation. The disclosure also gives the borrower the information they have the right to waive

receipt of the appraisal three business days prior to closing.!!
Multiple Versions of Appraisal Compliance

Often a mortgage lender will request more than one property evaluation completed on a file as a

second opinion or a quality control review.

10 https://www.govinfo.gov/content/pkg/USCODE-2022-title15/pdf/USCODE-2022-title15-chap41-subchaplll-sec1681j.pdf
11 ECOA - 12 C.F.R. §1002.14(a)(1
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For example - When an automated valuation is completed for internal checks and reviews, the
borrower is entitled to receive these additional evaluations as well as the full appraisal report
completed by an appraiser. The loan file must retain proof that all valuations obtained and used in
determining a loan decision secured by a dwelling were provided. The loan file must document this

for compliance.
Proof of Appraisal Receipt

Loan files must contain proof the appraisal was delivered to the borrower in compliance with the
timing required. The MMC examination discovered MME loan files did not indicate the borrowers were
provided with a copy of the appraisal report or other valuation. The loan files are required to
document when the applicant was provided a copy of all appraisals and other written valuations

developed in connection with an application as required by this regulation.!?

Complying with ECOA requires a creditor to provide an applicant with a copy of all appraisals and
other written valuations developed in connection with an application for credit that is to be secured
by a first lien on a dwelling. The Bureau of Consumer Financial Protection’s (CFPB’s) enforces

Regulation B that requires a creditor to mail the appraisal report to the applicant, not later than the

third business day after receipt.!3

CFPB official interpretation requires the lender to handle multiple versions of appraisals or valuations
to comply with the “all” reference does not refer to all versions of the same appraisal or other
valuation. If a creditor has received multiple versions of an appraisal or other written valuation, the

creditor is required to provide only a copy of the latest version received.

If, however, a creditor already has provided a copy of one version of an appraisal or other written
valuation to an applicant, and the creditor later receives a revision of that appraisal or other written
valuation, then the creditor also must provide the applicant with a copy of the revision to comply with
the regulations. If a creditor receives only one version of an appraisal or other valuation that is
developed in connection with the applicant's application, then that version must be provided to the

applicant to comply with the regulations.*

12 ECOA - 12 C.F.R. §1002.14(a)(1)
13 Regulation B, 12 C.F.R. 1002.14(a)(1)
14 https://www.consumerfinance.gov/rules-policy/regulations/1002/14/#14-a-1-Interp-7
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CFPB Appraisal Requirement Official Interpretation

The CFPB has official interpretations on their website providing information for how to comply with

this section of ECOA. This is a review of their statements for ECOA appraisal compliance.

A creditor must provide an applicant with a copy of all appraisals and other written valuations
developed in connection with an application for credit that is to be secured by a first lien on a
dwelling. A creditor shall provide a copy of each such appraisal or other written valuation
promptly upon completion, or three business days prior to consummation of the
transaction (for closed-end credit) or account opening (for open-end credit), whichever is earlier.
Lenders must comply with Electronic Consent and Signing Act (E-Sign Act) regulations to send by an

appraisal to the consumer by email.’®

For ECOA federal regulations, the term “dwelling” means a residential structure that contains one to
four units whether or not that structure is attached to real property. The term includes, but is not
limited to, an individual condominium or cooperative unit, and a mobile or other manufactured

home.16

Motor vehicles are not covered in this definition of dwelling. This ECOA appraisal requirement covers
applications for credit to be secured by a first lien on a dwelling whether the credit is for a business
purpose (for example, a loan to start a business) or a consumer purpose (for example, a loan to

purchase a home).

For ECOA, an “appraisal or other written valuation” includes, without limitation, an appraisal or other
valuation received or developed by the creditor in paper form (hard copy); electronically, such as CD

or email; or by any other similar media.
Appraisal Timing Requirement

For ECOA, compliant timing requires that the creditor “provide” copies of appraisals and other written
valuations to the applicant “promptly upon completion,” or no later than three business days before

consummation (for closed-end credit) or account opening (for open-end credit), whichever is

15 Regulation B, 12 C.F.R.§1002.14(a)(5)
16 https://www.consumerfinance.gov/rules-policy/regulations/1002/14/#b-2
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earlier.!” For purposes of this timing requirement, “provide” means “deliver.” Delivery to or actual

receipt by the applicant by electronic means must comply with the E-Sign Act.

Some lenders have struggled with proper notation in the files to prove the appraisals were sent in a
timely manner and in compliance with the regulations. In addition, they struggle to understand the

regulations as interpreted.

Question - Should the lender send the appraisal when initially received from the appraiser, or after

the underwriter has reviewed, requested revisions, and appraisal report corrections are updated?

According to CFPB interpretation, the application and meaning of the “promptly upon completion”
standard depends upon the facts and circumstances, including but not limited to when the creditor
receives the appraisal or other written valuation, and the extent of any review or revision after the
creditor receives it. "Completion” of the appraisal occurs when the last version is received by the
creditor, or when the creditor has reviewed and accepted the appraisal or other written

valuation to include any changes or corrections required, whichever is later.

Answer - The lender should send the appraisal after the underwriter has accepted the last version of

the appraisal which is considered completion by CFPB.

In a transaction that is being consummated (for closed-end credit) or in which the account is being
opened (for open-end credit), if an appraisal or other written valuation has been developed but is not
yet complete, the three business days before consummation or account opening still applies, unless
the applicant waives that deadline as provided. If an applicant waives their right to copy the
appraisal report before closing, a copy of the appraisal must be provided at or before consummation

or account opening.
Waiver Requirements

ECOA regulation B permits the applicant to waive the receipt of the appraisal timing requirement if
the creditor provides appraisal copies at or before consummation or account opening, except where
otherwise prohibited by law. Understand state laws governing the property that may not allow

waiving of this right.

17 Regulation B, 12 C.F.R Section §1002.14(a)(1)
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An allowable waiver must be obtained at least three business days prior to consummation or account
opening unless the waiver pertains solely to the applicant's receipt of a copy of an appraisal or other
written valuation that contains only clerical changes from a previous version of the appraisal or other

written valuation provided to the applicant.

CFPB provided their official interpretation on waiving of the appraisal compliance. Except where
otherwise prohibited by law, an applicant's waiver is effective under either of the following two

situations:

1. If no later than three business days prior to consummation or account opening, the applicant
provides the creditor an affirmative oral or written statement waiving the timing requirement:
or

2. If, within three business days of consummation or account opening, the applicant provides the
creditor an affirmative oral or written statement waiving the timing requirement and the
waiver pertains solely to the applicant's receipt of a copy of an appraisal or other written
valuation that contains only clerical changes from a previous version of the appraisal already
provided to the applicant three or more business days prior to consummation or account
opening. For the purpose of this second type of waiver, revisions will only be considered to be
clerical in nature if they have no impact on the estimated value and have no impact on the
calculation or methodology used to derive the estimate. In addition, the applicant still must

receive the copy of the appraisal revision at or prior to consummation or account opening.!8

In the past, mortgage lenders were fined for using the appraisal waiver as a standard application
disclosure. This standard procedure to have all applicants waive their rights is not allowed, as the
mortgage lender is taking the consumer’s rights away as part of their daily business procedures. A
waiver of the time frame required should be used sparingly and only when the borrower has a
hardship if they are required to wait three business days before consummation. The benefit must be

to the consumer and not the mortgage lender.

18 ECOA 12 C.F.R. Section §1002.14(a)(1)
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No Transaction Closed Requirement

Even if the transaction will not be consummated (for closed-end credit) or the account will not be

opened (for open-end credit), the copy must be provided “promptly upon completion” unless waived
as provided. In this case, the copy must be provided to the applicant no later than 30 days after the
creditor determines the transaction will not be consummated or the account will not be opened. For

compliance, loan files must be documented as to when the appraisal was provided to the consumer.
Compliant and Noncompliant Scenario Examples -

1. On day fifteen after receipt of the application, the creditor's underwriting department reviews
an appraisal and determines it is acceptable. One week later, the creditor sends a copy of the
appraisal to the applicant. The applicant actually receives the copy more than three business
days before the date of consummation (or account opening). The creditor has provided the
copy of the appraisal promptly upon completion. This is an example of sending a copy of an
appraisal within a week of completion with sufficient time before consummation (or account
opening for open-end credit).

2. An appraisal is being revised, and the creditor does not receive the revised appraisal until day
forty-five after the application, when the creditor immediately determines the revised appraisal
is acceptable. A week later, the creditor sends a copy of the revised appraisal to the applicant
and does not send a copy of the initial appraisal to the applicant. The applicant actually
receives the copy of the revised appraisal three business days before the date of
consummation (or account opening). The creditor has provided the appraisal copy promptly
upon completion. This is an example of sending a copy of a revised appraisal within a week
after completion and with sufficient time before consummation (or account opening for open-
end credit).

3. The creditor receives an automated valuation model (AVM) appraisal report on day five after
receipt of the application and treats the AVM report as complete when it is received. On day
twelve after receipt of the application, the creditor sends the applicant a copy of the valuation.
The applicant actually receives the valuation more than three business days before the date of
consummation (or account opening). The creditor has provided the copy of the AVM report
promptly upon completion. This is an example of sending a copy of an AVM report within a
week after its receipt and with sufficient time before consummation (or account opening for

open-end credit).
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4. On day twelve after receipt of the application, the creditor's underwriting department reviews
an appraisal and determines it is acceptable. Although the creditor has determined the
appraisal is complete, the creditor waits to provide a copy to the applicant until day forty-two,
when the creditor schedules the consummation (or account opening) to occur on day fifty. The
creditor has not provided the copy of the appraisal promptly upon completion. This is an
example of a violation of an unacceptable delay in sending an appraisal.

5. The creditor receives an AVM report on day five after application and completes its review of
the AVM report the day it is received. The creditor also has ordered a full written appraisal
report, but the initial version of the full appraisal received by the creditor is found to be
deficient and is sent for review. The creditor waits 30 days to provide a copy of the completed
AVM report, until the full appraisal is revised on day thirty-five. The creditor then provides the
applicant with copies of the AVM report and the revised full appraisal. While the full appraisal
report was provided promptly upon completion, the AVM report was not. This is an example of
a violation for unacceptable delay in sending an AVM report while waiting for completion of a

second valuation.

Truth-in-Lending (TILA) Right of Recission Compliance

The Truth-in-Lending (TILA) Regulation Z governs owner occupied home loans secured by primary
dwellings. When a homeowner obtains a mortgage secured by their primary residence, additional
rights are provided by Regulation Z. The MMC examiners found in their examinations, MMEs were not

properly providing borrowers with their Regulation Z required notice of the right to rescind.

Regulations require a lender to provide two copies of the notice of the right to rescind to each
consumer entitled to rescind which must clearly and conspicuously disclose the date the rescission
period expires. The consumer may exercise the right to rescind until midnight of the third business
day following consummation, delivery of the notice, or delivery of all material disclosures, whichever

occurs last.
Consumer's Right to Rescind Notice

All borrowers with an interest in the property have a right to receive two copies of the Notice of Right
to Rescind, but it only takes one borrower with rights to the property to sign the notice to rescind the
entire loan transaction. One copy to each entitled consumer is acceptable when the notice is
delivered in electronic form in accordance with the consumer’s consent and the E-Sign Act.

Rescinding the loan transaction, voids the entire transaction.
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The loan files must contain proof the lender complied by providing the borrower the notice. If the
required notice or material disclosures are not delivered, the right to rescind then expires three years
after consummation, upon transfer of all of the consumer's interest in the property, or upon sale of
the property, whichever occurs first. In the case of certain administrative proceedings, the rescission
period may be extended in accordance with Regulations.!?

For this regulation the term “material disclosures” means the required disclosures of the annual
percentage rate, the finance charge, the amount financed, the total of payments, the payment

schedule, and the disclosures and limitations allowed.20
CFPB Regulation Z Right of Rescission Interpretation

CFPB is the regulator for TILA and has provided official interpretations for how to comply with TILA
Regulation Z's right of recission. The rescission period within which the consumer may exercise the

right to rescind runs for three business days from the last of three events:?!

1. Consummation of the transaction
2. Delivery of all material disclosures

3. Delivery to the consumer of the required rescission notice
For example -

1. If a transaction is consummated on Friday, June 1, and the disclosures and notice of the right
to rescind were given on Thursday, May 31, the rescission period will expire at midnight of the
third business day after June 1 - that is, Tuesday, June 5.

2. If the disclosures are given and the transaction consummated on Friday, June 1, and the
rescission notice is given on Monday, June 4, the rescission period expires at midnight of the
third business day after June 4 - that is, Thursday, June 7.

To rescind, the consumer must place the rescission notice in the mail, email it, or deliver it to the

creditor's place of business within the waiting period in order to exercise the right. Generally, a lender

19 TILA- section 125(f) of the Act
2017 C.F.R §1026.32(c) and (d) and §1026.43(g)
21 https://www.consumerfinance.gov/rules-policy/regulations/1026/23/#23-a-3-Interp-3-ii
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will accept any notice to void the transaction, even after the waiting period as the penalty for non-

compliance is steep.

Material disclosures must be provided before the rescission timing period can begin to run. Failure to
provide information regarding the annual percentage rate (APR) also includes failure to inform the
consumer of the existence of a variable rate feature. Failure to give the other required disclosures
does not prevent the running of the rescission period, although that failure may result in civil liability

or administrative sanctions.??
Unexpired Right of Rescission

As provided, the three-year limit may be extended by an administrative proceeding to enforce the
provisions of this section. A partial transfer of the consumer's interest, such as a transfer bestowing

co-ownership on a spouse, does not terminate the right of rescission.

When the creditor has failed to take the action necessary to start the three-business day rescission
period running, the right to rescind automatically lapses on the occurrence of the earliest of the

following three events:

1. The expiration of three years after consummation of the transaction.

2. Transfer of all the consumer's interest in the property.

3. Sale of the consumer's interest in the property, including a transaction in which the consumer
sells the dwelling and takes back a purchase money note and mortgage or retains legal title

through a device such as an installment sale contract.

Transfer of all the consumers' interests includes such transfers as bequests and gifts. A sale or

transfer of the property need not be voluntary to terminate the right to rescind.?

For example - a foreclosure sale would terminate an unexpired right to rescind. As provided, the
three-year limit may be extended by an administrative proceeding to enforce the provisions of this
section. A partial transfer of the consumer's interest, such as a transfer bestowing co-ownership on a

spouse, does not terminate the right of rescission.

22 T|LA 12 C.F.R Section §1026.23(a)(3)(ii)
23 T|LA 12 C.F.R Section §1026.23(b)
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Failure to Properly Provide Rescission Notice

The MMC examiners found MMEs failed to not only provide two copies of the notice but failed to
provide the notice of right to rescission to all applicants with an interest in the property. Providing
notice to the primary borrower only is not acceptable. Regulation Z requires that in a transaction
subject to rescission, a creditor must deliver two copies of the notice of the right to rescind to each

consumer entitled to rescind, based on ownership interest in the property.

The notice must identify the transaction or occurrence and clearly and conspicuously disclose the

following:2*

e The retention or acquisition of a security interest in the consumer's principal dwelling.

e The consumer's right to rescind the transaction.

e How to exercise the right to rescind, with a form for that purpose, designating the address of
the creditor's place of business.

o The effects of rescission.

e The date the rescission period expires.

The notice must include all the above information and the transaction identified by providing the date
of the transaction.?> The CFPB provides model forms for lenders to use in whole or in part provided it

meets the regulation minimum requirements and a clear manner.

Unless a consumer waives the right of rescission, no money must be disbursed other than in escrow,
no services shall be performed, and no materials delivered until the rescission period has expired and

the creditor is reasonably satisfied that the consumer has not rescinded.26
TILA Disclosure Zero Tolerance Compliance

TILA requires lenders to disclose all loan transaction fees in a Loan Estimate (LE) with lender
origination fees having zero tolerance for change. The MMC examination discovered MME loan files

disclosed fees charged to the borrower on the final Closing Disclosure (CD) exceeded the allowable

24 Regulation Z, 12 C.F.R Section §1026.23(b)
25 TILA 12 C.F.R Section §1026.23(b)
26 https://www.consumerfinance.gov/rules-policy/regulations/1026/23/#b-2
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tolerances. The loan files did not support any change of circumstance that would have validated the

additional charge.?’

An estimated closing cost disclosed on the Closing Disclosure is not in good faith if the charge paid by
or imposed on the consumer exceeds the amount originally disclosed in accordance with the
regulations.?® In a closed-end consumer credit transaction secured by real property or a cooperative
unit, other than a reverse mortgage, the creditor must provide the consumer with good faith estimate
of the fees for the transaction.?® For this purpose, the Loan Estimate is used at time of application

and the Closing Disclosure is provided at closing.
CFPB Mortgage Broker Compliance

If a mortgage broker receives a consumer's application, either the creditor or the mortgage broker
must provide a consumer with the TILA disclosures. If the mortgage broker provides the required
disclosures, then mortgage broker must comply with all relevant requirements of TILA. The creditor
funding the loan must ensure that such Broker supplied the required disclosures in accordance with
the regulations. Disclosures provided by a mortgage broker satisfy the creditor's obligation, but the

funding lender is held accountable for TILA compliance.3®

An estimated closing cost disclosure is in good faith if the charge paid by or imposed on the
consumer does not exceed the amount originally disclosed, except as otherwise provided in the

regulations.
TILA Good Faith Determination

TILA provides the general rule that an estimated closing cost disclosed is not in good faith if the
charge paid by or imposed on the consumer for origination expenses exceeds the amount originally
disclosed. Although the regulations allow for some exceptions to the general rule, the charges that
may not change after initial disclosure on the Loan Estimate generally include, but are not limited to,

the following:

1. Fees paid to the creditor.

27 TILA 12 C.F.R. Section §1026.19(e)

28 TILA 12 C.F.R. Section §1026.19(e)

29 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#g-2-iv
30 TILA 12 C.F.R. Section §1026.37
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2. Fees paid to a mortgage broker.

3. Fees paid to an affiliate of the creditor or a mortgage broker.

4. Fees paid to an unaffiliated third party if the creditor did not permit the consumer to shop for a
third-party service provider for a settlement service.

5. Transfer taxes.3!

Charges “paid by or imposed on the consumer” refers to the final amount for the charge paid by or

imposed on the consumer at consummation or settlement, whichever is later.

“Consummation” is defined by governing state law, but when a contractual obligation on the
consumer's part is created is a matter to be determined under applicable law; Regulation Z does not

make this determination.

For example - A contractual commitment agreement that under applicable law binds the consumer
to the credit terms would be consummation. Consummation, however, does not occur merely
because the consumer has made some financial investment in the transaction (for example, by

paying a nonrefundable fee) unless, of course, applicable law holds otherwise.3?

Credit v. sale further defines that consummation does not occur when the consumer becomes
contractually committed to a sale transaction unless the consumer also becomes legally obligated to

accept a particular credit arrangement.

For example - When a consumer pays a nonrefundable deposit to purchase an automobile, a
purchase contract may be created, but consummation for purposes of the regulation does not occur

unless the consumer also contracts for financing at that time.

“Settlement” is defined in Regulation Z to means the process of executing legally binding
documents regarding a lien on property that is subject to a federally related mortgage loan. This

process may also be called “closing” or “escrow” in different jurisdictions.33

For example - At consummation, the consumer pays the creditor $100 for recording fees.

Settlement of the transaction concludes five days after consummation, and the actual recording fees

31 TILA 12 CFR Section §1026.19(e)(3)(i)
32 https://www.consumerfinance.gov/rules-policy/regulations/1026/2/#a-12
33 Regulation X, 12 CFR Section §1024.2(b)
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are $70. The creditor refunds the consumer $30 immediately after recording. The recording fee paid

by the consumer is $70.

When fees are “paid to” a person, a fee is not considered “paid to” a person if the person does not

retain the fee.

For example - if a consumer pays the creditor transfer taxes and recording fees at the real estate
closing and the creditor subsequently uses those funds to pay the county that imposed these
charges, then the transfer taxes and recording fees are not considered “paid to” the creditor. There is

a difference between transfer taxes and recording fees for this discussion.

Similarly, if a consumer pays the creditor an appraisal fee in advance of the real estate closing and
the creditor subsequently uses those funds to pay another party for an appraisal, then the appraisal
fee is not “paid to” the creditor for the TILA regulation purposes. A fee is also not considered “paid
to” a person if the person retains the fee as reimbursement for an amount it has already paid to
another party. If a creditor pays for an appraisal in advance of the real estate closing and the
consumer pays the creditor an appraisal fee at the real estate closing, then the fee is not “paid to”
the creditor, even though the creditor retains the fee, because the payment is a reimbursement for

an amount already paid by the lender.3*
CFPB Lender Credit Compliance

The disclosure of “lender credits” represents the sum of non-specific lender credits and specific lender
credits. Non-specific lender credits are generalized payments from the creditor to the consumer that
do not pay for a particular fee on the disclosures provided. Specific lender credits are specific
payments, such as a credit, rebate, or reimbursement, from a creditor to the consumer to pay for a
specific fee. Non-specific lender credits and specific lender credits are negative charges to the
consumer. The actual total amount of lender credits, whether specific or non-specific, provided by the
creditor that is less than the estimated “lender credits” identified in the disclosure is an increased

charge to the consumer for purposes of determining good faith.

For example - If the creditor discloses a $750 estimate for “lender credits”, but only $500 of lender

credits is actually provided to the consumer, the creditor has not complied with the regulations

34 TILA 12 CFR Section §1026.19(e
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because the actual amount of lender credits provided is less than the estimated “lender credits”

disclosed. This change increases the charge to the consumer for purposes of determining good faith.

However, if the creditor discloses a $750 estimate for “lender credits” to cover the cost of a $750
appraisal fee, and the appraisal fee subsequently increases the appraisal fee by $150, and the
creditor increases the amount of the lender credit by $150 to pay for the increase, the credit is not
being revised in a way that violates the requirements. Although the credit increased from the amount

disclosed, the amount paid by the consumer did not.

However, if the creditor discloses a $750 estimate for “lender credits” to cover the cost of a $750
appraisal fee, but subsequently reduces the credit by $50 because the appraisal fee decreased by
$50 to $700, then the requirements have been violated because, although the amount of the
appraisal fee decreased, the amount of the lender credit decreased. The reduced appraisal fee cost

should be a benefit to the borrower, not the lender.3>

For purposes of conducting the good faith analysis required by the regulation for lender credits, the
total amount of lender credits, whether specific or non-specific, provided to the consumer is
compared to the amount of the “lender credits” identified in the regulations. The total amount of
lender credits provided to the consumer is determined by aggregating the amount of the “lender
credits” identified with the amounts paid by the creditor that are attributable to a specific loan cost or

other cost disclosed.
CFPB TILA 10% Tolerance Charges

As allowed in TILA, the lender is allowed to increase some allowable charges within limits. An

estimate of a charge for a third-party service or a recording fee is in good faith if:

1. The aggregate amount of charges for third-party services and recording fees paid by the
consumer does not exceed the aggregate amount of such charges disclosed that allow limited
increases of not more than ten percent.

2. The charge for the third-party service is not paid to the creditor or an affiliate of the creditor;

and

35 TILA 12 CFR Section §1026.37(g)(6)(ii)
ProEducate ©All Rights Reserved Page 23 of 134



3. The creditor permits the consumer to shop for the third-party service as permitted in the

regulation.3¢

TILA Regulations provides that certain estimated charges are in good faith if the sum of all such
charges paid by or imposed on the consumer does not exceed the sum of all such charges disclosed
by more than ten percent. This section of fees on the Loan Estimate permits limited increases for

only the following items:

e Fees paid to an unaffiliated third party if the creditor permitted the consumer to shop for the
third-party service, consistent with the regulations.

e Recording fees.

Whether an individual estimated charge is in good faith depends on whether the sum of all charges in
this section increases by more than ten percent, regardless of whether a particular charge increases
by more than ten percent. This is true even if an individual charge was omitted from the estimate
provided and then imposed at consummation.

The following examples illustrate the determination of good faith for charges for this section:3”

e Assume that, in the disclosures provided, the creditor includes a $300 estimated fee for a
settlement agent, the settlement agent fee is included in the category of charges, and the sum
of all charges in this section (including the settlement agent fee) equals $1,000. In this case,
the creditor does not violate TILA if the actual settlement agent fee exceeds the estimated
settlement agent fee by more than ten percent (i.e., the fee exceeds $330), provided that the
sum of all such actual charges does not exceed the sum of all such estimated charges by more
than ten percent (i.e., the sum of all such charges does not exceed $1,100).

e Assume that, in the disclosures provided in this section, the sum of all estimated charges
subject to the ten percent rule equals $1,000. If the creditor does not include an estimated
charge for a notary fee but a $10 notary fee is charged to the consumer, and the notary fee is

subject to the ten percent rule, then the creditor does not violate TILA if the sum of all

36 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#e-3-i
37 TILA 12 CFR Section §1026.19(e)(3)(ii)(A)
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amounts charged to the consumer does not exceed $1,100, even though an individual notary

fee was not included in the estimated disclosures provided.38

To calculate the aggregate amount of estimated charges to be in good faith, the aggregate amount

of estimated charges must reflect charges for services that are actually performed.

For example - Assume that the creditor included a $100 estimated fee for a pest inspection in the
disclosures provided and the fee is included in the category of charges allowing a variance, but a pest
inspection was not obtained in connection with the transaction. Then for purposes of the good faith
analysis required by TILA Regulation Z, the sum of all aggregate allowable charges paid by or
imposed on the consumer is compared to the sum of all such charges disclosed, minus the $100
estimated pest inspection fee.3? The pest inspection fee was not actually performed, so may not be

included in determining compliance to the ten percent variation.
TILA No Tolerance Restrictions

Restrictions on Loan Estimate fees do not apply when a consumer is allowed to shop for the service.
Services for which the consumer may but does not select a settlement service provider have different
requirements for limitations. Good faith is not determined by the ten percent rule when the creditor
permits the consumer to shop for a settlement service provider. When the consumer chooses on their
own the settlement service provider that is required by the creditor for the mortgage loan
transaction, there are no restrictions on the fee changing. If the consumer selects a settlement
service provider identified by the creditor on their list, then good faith is determined in the 10%

aggregate as allowed in TILA.%

For example - If, in the disclosures provided, a creditor discloses an estimated fee for an
unaffiliated settlement agent and permits the consumer to shop for that service, but the consumer
either does not choose a provider, or chooses a provider identified by the creditor on the written list
provided, then the estimated settlement agent fee is included with the fees that may, in aggregate,

increase by no more than ten percent for the purposes allowable change of circumstances.

38 TILA 12 CFR Section §1026.19(e)(3)
39 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#e-3-ii-C
40 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#e-3-ii
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If, however, the consumer chooses a provider that is not on the written list, then good faith is
determined in accordance with TILA may increase. Regardless of whether the amount paid by the
consumer exceeds the amount disclosed, the creditor ‘in good faith’ provided the best information

reasonably available when they provided the disclosure.

The determination of compliance here is whether the creditor allows the consumer to shop. If the
creditor is providing a list of providers, that creditor should understand what the settlement service
provider will charge within a ten percent variance. Yet if the consumer shops for a settlement service
provider, the creditor is not held to have known in advance when quoting the loan fees what this

unknown to the creditor third party would charge.
Bona Fide Charges

In covered transactions, TILA requires the creditor to provide the consumer with good faith estimates
in the Loan Estimate disclosures. TILA provides that an estimate of the charges is in good faith if it is
consistent with the best information reasonably available to the creditor at the time the disclosure is
provided and that good faith is determined even if such charges are paid to the creditor or affiliates
of the creditor, so long as the charges are bona fide. For determining good faith, to be bona fide,

charges must be lawful and for services that are actually performed.*

When the settlement service provider does not provide the creditor with their fees, the creditor is
obligated to provide the disclosure in the timing required by TILA. The creditor can then use a best
guess estimate of what the settlement service provider will charge. When the settlement fees are
provided, after disclosure, the creditor may document their file of the issue and provide a change of

circumstances revised Loan Estimate.
CFPB Recording Fees Compliance

TILA Regulation Z provides that an estimate of a charge for a third-party service or recording fees is
in good faith if the conditions specified are satisfied. Recording fees are not charges for third-party
services because recording fees are paid to the applicable government entity where the documents
related to the mortgage transaction are recorded. The condition that the creditor permits the

consumer to shop for the third-party service is inapplicable. Therefore, estimates of recording fees

41 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#19-e-3-iii-Interp-4
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need only satisfy the condition specified in TILA that requires the name of the entity the fees were
paid to, and the recording fees for the deed for title ownership transfer are separated from the

recording fees for the mortgage or deed of trust.*
CFPB Allowable Changes in Fees

TILA Regulation Z does allow some variations for certain charges on the Loan Estimate. An estimate
of any of the charges specified is in good faith if it is consistent with the best information reasonably
available to the creditor at the time it is disclosed, regardless of whether the amount paid by the
consumer exceeds the amount disclosed. Loan fees that the creditor has no control over are not
limited by TILA restrictions. For purposes of this part of TILA rules, good faith is determined under
this section even if such charges are paid to the creditor or affiliates of the creditor, so long as the

charges are bona fide:

1. Prepaid interest

2. Property insurance premiums

3. Amounts placed into an escrow, impound, reserve, or similar account

4. Charges paid to third-party service providers selected by the consumer that are not on the list
provided in compliance by the creditor

5. Property taxes and other charges paid for third-party services not required by the creditor®?

According to CFPB, the good faith requirement for prepaid interest, property insurance premiums,
and escrowed amounts have unlimited tolerances although the estimates of these fees and premiums
placed into an escrow, impound, reserve or similar account must be consistent with the best
information reasonably available to the creditor at the time the disclosures are provided. Differences
between the amounts of such charges disclosed and the amounts of such charges paid by or imposed
on the consumer do not constitute a lack of good faith, so long as the original estimated charge, or
lack of an estimated charge for a particular service, was based on the best information reasonably

available to the creditor at the time the disclosure was provided.

This means that the fee/cost estimate disclosed in compliance with TILA Regulation Z was obtained

by the creditor through due diligence, acting in good faith.

42 T|LA 12 CFR Section §1026.19(e)(3)(ii)
43 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#e-3-iii-D
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For example - If the creditor requires homeowner's insurance but fails to include a homeowner's
insurance premium on the estimates provided, then the creditor's failure to disclose does not comply
with TILA Regulation Z.

However, if the creditor does not require flood insurance and the subject property is located in an
area where floods frequently occur, but not specifically located in a zone where flood insurance is
required, failure to include flood insurance on the original estimates provided does not constitute a

lack of good faith.

Or, if the creditor knows that the loan must close on the 15th of the month but estimates prepaid
interest to be paid from the 30th of that month, then the under-disclosure does not comply with TILA

Regulation Z.

If however, the creditor estimates consistent with the best information reasonably available that the
loan will close on the 30th of the month and bases the estimate of prepaid interest accordingly, but
the loan actually closed on the 1st of the next month instead, the creditor complies with TILA
Regulation Z.** Most creditors will disclose thirty days of interest on initial TILA disclosures,
regardless of when the estimated close of escrow is, so they error on the side of caution with an

overestimate.

Differences between the amounts of such Loan Estimate charges disclosed and the amounts of such
charges paid by or imposed on the consumer do not constitute a lack of good faith, so long as the
original estimated charge, or lack of an estimated charge for a particular service, was based on the

best information reasonably available to the creditor at the time the disclosure was provided.

For example- If the consumer informs the creditor that the consumer will choose a settlement
agent not identified by the creditor on the written list provided, and the creditor discloses an
unreasonably low estimated settlement agent fee of $20 when the average prices for settlement
agent fees in that area are $150, then the under-disclosure does not comply with TILA Regulation Z

and good faith.

For example - If the consumer informs the creditor that the consumer will obtain a type of

inspection not required by the creditor, the creditor must include the charge for that item in the Loan

44 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#19-e-3-iii-Interp-4
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Estimate disclosures. The actual amount of the inspection fee need not be compared to the original
estimate for the inspection fee to perform the good faith analysis. The original estimated charge, or
lack of an estimated charge for a particular service, complies with TILA Regulation Z if it is made

based on the best information reasonably available to the creditor at the time that the estimate was

provided.

But, for example - If the subject property is located in a jurisdiction where consumers are
customarily represented at closing by their own attorney, even though it is not a requirement, and
the creditor fails to include a fee for the consumer's attorney, or includes an unreasonably low
estimate for such fee, on the original estimates provided, then the creditor's failure to disclose, or

unreasonably low estimation, does not comply with TILA Regulation Z good faith requirement.

Similarly, the amount disclosed for property taxes must be based on the best information reasonably

available to the creditor at the time the disclosure was provided.

For example - If the creditor fails to include a charge for property taxes, or includes an
unreasonably low estimate for that charge, on the original estimates provided, then the creditor's
failure to disclose, or unreasonably low estimation, does not comply with TILA Regulation Z and the

charge for property tax would be subject to the good faith determination. 4>
Revised Estimate Change of Circumstances

Changed circumstances cause the estimated charges on the Loan estimate provided to increase or, in
the case of estimated charges that allow a variance, cause the aggregate amount of such charges to

increase by more than ten percent.

The creditor may issue a revised loan estimate in good faith, and may use the revised estimate of a
charge instead of the estimate originally disclosed if the revision is due to any of the following

allowable change circumstance reasons:

1. An extraordinary event beyond the control of any interested party or other unexpected event

specific to the consumer or transaction.

45 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#19-e-3-iii-Interp-4
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2. Information specific to the consumer or transaction that the creditor relied upon when
providing the disclosures required was inaccurate or changed after the disclosures were
provided, or

3. New information specific to the consumer or transaction that the creditor did not rely on when
providing the original disclosures required.

A changed circumstance may be an extraordinary event beyond the control of any interested party.

For example - A war or a natural disaster would be an extraordinary event beyond the control of an

interested party.

A changed circumstance may also be an unexpected event specific to the consumer or the

transaction.

For example - If the creditor provided an estimate of title insurance on the disclosures required, but
the title insurer goes out of business during underwriting, then this unexpected event specific to the

transaction is a changed circumstance.

A changed circumstance may also be information specific to the consumer or transaction that the
creditor relied upon when providing the disclosures required and that was inaccurate or changed
after the disclosures were provided.

For example - If the creditor relied on the consumer's income when providing the disclosures
required, and the consumer represented to the creditor that the consumer had an annual income of
$90,000, but underwriting determines that the consumer's annual income is only $80,000, then this

inaccuracy in information relied upon is a changed circumstance.

A changed circumstance may also be the discovery of new information specific to the consumer or

transaction that the creditor did not rely on when providing the original disclosures required.

For example - If the creditor relied upon the value of the property in providing the disclosures
required, but during underwriting a neighbor of the seller, upon learning of the impending sale of the
property, files a claim contesting the boundary of the property to be sold, then this new information

specific to the transaction is a changed circumstance.
CFPB Examples of Allowable Change of Circumstances

Charges subject to the zero percent tolerance category.
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Assume a creditor provides a $200 estimated appraisal fee, which will be paid to an affiliated
appraiser and therefore may not increase for purposes of determining good faith, except as provided
in the regulations. The estimate was based on information provided by the consumer at application,
which included information indicating that the subject property was a single-family dwelling. Upon
arrival at the subject property, the appraiser discovers that the property is actually a single-family
dwelling located on a farm. A different schedule of appraisal fees applies to residences located on
farms. A changed circumstance has occurred (i.e., information provided by the consumer is found to
be inaccurate after the disclosures required were provided), which caused an increase in the cost of
the appraisal. Therefore, if the creditor issues a change of circumstances revised disclosure with the
corrected appraisal fee, the actual appraisal fee of $400 paid at the real estate closing by the
consumer will be compared to the revised appraisal fee of $400 to determine if the actual fee has

increased above the estimated fee.

However, if the creditor failed to provide revised disclosures within the three-business day period
after discovery of the change of circumstance, then the actual appraisal fee of $400 must be
compared to the originally disclosed estimated appraisal fee of $200.4¢ In this instance, the creditor
would only be able to charge the consumer $200 appraisal fee at closing, and not the actual fee of
$400.

Charges are subiject to the ten percent tolerance category.

Assume a creditor provides a $400 estimate of title fees, which are included in the category of fees
which may not increase by more than ten percent for the purposes of determining good faith, except
as provided in the Regulations. During processing, an unreleased lien is discovered, and the title
company must perform additional work to release the lien. However, the additional costs amount to
only a five percent increase over the sum of all fees included in the category of fees which may not
increase by more than ten percent. A changed circumstance has occurred (i.e., new information), but
the sum of all costs subject to the ten percent tolerance category has not increased by more than ten
percent tolerance.

TILA Regulation Z does not prohibit the creditor from issuing revised disclosures, but if the creditor

issues revised disclosures in this scenario, when the closing disclosures required before closing are

46 46 TILA 12 CFR Section §1026.19(e)(1)(i)
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delivered, the actual title fees of $500 may not be compared to the revised title fees of $500; they
must be compared to the originally estimated title fees of $400 because the changed circumstance

did not cause the sum of all costs subject in this category to increase by more than ten percent.*’

Six pieces of information presumed collected, but not required.

TILA Regulation Z requires creditors to deliver the disclosures no later than the third business day
after the creditor receives the consumer's application, which consists of the six key pieces of
information. A creditor is not required to collect any of the six pieces of information such as the
consumer's nhame, monthly income, social security number to obtain a credit report, the property

address, an estimate of the value of the property, or the mortgage loan amount sought.*

However, for purposes of determining whether an estimate is provided in good faith, a creditor is

presumed to have collected these six pieces of information.

For example - If a creditor provides the disclosures required TILA Regulation Z prior to receiving the
property address from the consumer, the creditor cannot subsequently claim that the receipt of the

property address is a changed circumstance.®
TILA Loan Estimate Not Delivered in Timely Manner by Broker

The MMC examiners found the MMEs were not ensuring the consumer received the initial application
disclosures required by TILA Regulation Z in a timely manner after application. As we discussed
earlier, when a creditor accepts the mortgage broker handling of the initial disclosure, they accept
the disclosures were provided within compliance to the timing requirements of TILA.*® If any required
disclosures are not provided to the consumer in person, the consumer is considered to have received

the disclosures three business days after they are delivered or placed in the mail.

The creditors were given a violation for their brokered loan, where the initial Loan Estimate was not
provided in a timely manner. In addition, the initial Loan Estimate must be provided no later than the

third business day after the receipt of the consumer’s application even though a company is the

47 47 TILA 12 CFR Section §1026.19(e)(3)(iv)

48 TILA Regulation Z Section §1026.19(e)(1)(iii)
49 CFPB Official interpretation of 19(e)(3)(iv)(A)
50 TILA 12 C.F.R. Section §1026.19(e)(1)
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broker and might have established disclosure agreements with the wholesale lender. The

responsibility falls on the originators (funding lender).>!

The creditor is responsible for delivering or placing in the mail the Loan Estimate no later than the
third business day after the creditor receives the consumer's application. Federal Regulation states in
part that an application consists of the submission of the consumer's name, the consumer's income,
the consumer's social security number to obtain a credit report, the property address, an estimate of
the value of the property, and the mortgage loan amount sought.>? Once this information is received

by the broker or the creditor, the initial disclosure timing requirement starts.

Except as allowed by the regulations, the creditor must deliver or place in the mail the loan estimate

disclosures required no later than the seventh business day before consummation of the transaction.
Waiver of Seven Day Timing Requirement

If the consumer determines that the extension of credit is needed to meet a bona fide personal
financial emergency, the consumer may modify or waive the TILA seven-business-day waiting period
for early disclosures, after receiving the disclosures required. To modify or waive the waiting period,
the consumer must give the creditor a dated written statement that describes the emergency,
specifically modifies, or waives the waiting period, and bears the signature of all the consumers who

are primarily liable on the legal obligation. Printed forms for this purpose are prohibited.>3

Whether a bona fide emergency exists is determined by the circumstances of the individual situation.
The imminent sale of the consumer's home at foreclosure, where the foreclosure sale will proceed
unless loan proceeds are made available to the consumer during the waiting period, is one example
of a bona fide personal financial emergency. Each consumer who is primarily liable on the legal

obligation must sign the written statement for the waiver to be effective.>*
Delayed Construction Loan Settlement

In transactions involving new construction, where the creditor reasonably expects that settlement will

occur more than sixty days after the initial disclosures required are provided, the creditor may

51 Topic 7: TILA 12 CFR Section §1026.19(e)(1)

52 Federal Regulation Section §1026.2(a (3)(ii)

53 Official interpretation of 19(e)(1)(v)

54 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#19-e-1-v-Interp-1
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provide revised disclosures to the consumer if the original disclosures state clearly and conspicuously
that at any time prior to sixty days before consummation, the creditor may issue revised disclosures.
If no such statement is provided, the creditor may not issue revised disclosures, except as allowable

change of circumstances.

However, if a use and occupancy permit has been issued for the home prior to the issuance of the
disclosures required, then the home is not considered to be under construction and the transaction

would not be a construction loan to build a home for the purposes of this rule.>>

If a creditor uses a revised estimate for the purpose of determining good faith, the creditor shall
provide a revised version of the disclosures required including any corrected disclosures reflecting the
revised estimate within three business days of receiving information sufficient to establish that one of

the reasons for revision has occurred.
For example - The following examples illustrate these requirements:

e Assume a creditor requires a pest inspection. The unaffiliated pest inspection company informs
the creditor on Monday that the subject property contains evidence of termite damage,
requiring a further inspection, the cost of which will cause an increase in estimated settlement
charges by more than ten percent. The creditor must provide revised disclosures by Thursday
to comply with TILA Regulation Z.>°

e Assume a creditor receives information on Monday that, because of a changed circumstance,
the title fees will increase by an amount totaling six percent of the originally estimated
settlement charges subject to the ten percent tolerance. The creditor had received information
three weeks before that, because of a changed circumstance, the pest inspection fees
increased by an amount totaling five percent of the originally estimated settlement charges.
Thus, on Monday, the creditor has received sufficient information to establish a valid reason
for revision and must provide revised disclosures reflecting the eleven percent increase by
Thursday to comply with TILA Regulation Z tolerances.>”

e Assume a creditor requires an appraisal. The creditor receives the appraisal report, which

indicates that the value of the home is significantly lower than expected. However, the creditor

55 CFPB interpretation of 19(e)(3)(iv)(F)
56 TILA 12 CFR Section §1026.19(e)(4)(i)
57 TILA 12 CFR Section §1026.19(e)(4)(i)
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has reason to doubt the validity of the appraisal report. A reason for revision has not been
established because the creditor reasonably believes that the appraisal report is incorrect. The
creditor then chooses to send a different appraiser for a second opinion, but the second
appraiser returns a similar report. At this point, the creditor has received information sufficient
to establish that a reason for revision has, in fact, occurred, and must provide corrected
disclosures within three business days of receiving the second appraisal report.
o In this example, in order to comply with the regulations, the creditor must maintain
records documenting the creditor's doubts regarding the validity of the appraisal to
demonstrate that the reason for revision did not occur upon receipt of the first appraisal

report.>8

Relationship Between Loan Estimates and Closing Disclosures

The creditor may not provide a revised version of the loan estimate disclosures required on or after
the date on which the creditor provides the required closing disclosures. The consumer must receive
any revised version of the initial TILA disclosures no later than four business days prior to
consummation. If the revised version of the disclosures required is not provided to the consumer in
person, the consumer is considered to have received such version three business days after the
creditor delivers or places such version in the mail. If the consumer consents to the E-Sign Act,
delivery is considered the same as if it were mailed unless other method is used to identify the

consumer has received the email sooner than the 3-business day requirement for mail.

A revised Loan Estimate may not be delivered to the applicant at the same time as the Closing
Disclosure. TILA Regulation Z requires that the consumer must receive any revised version of the
loan estimate disclosures no later than four business days prior to consummation. However, if a
creditor uses a revised estimate for the purpose of determining good faith and permits the creditor to

provide the revision in the closing disclosure the creditor may still meet the four-day requirement.
For example -

1. If the creditor is scheduled to meet with the consumer and provide the closing disclosure

required on Wednesday, June 3, and the APR becomes inaccurate on Tuesday, June 2, the

58 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#19-e-4-i-Interp-1-iii
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creditor complies with the requirements by providing the disclosures reflecting the revised APR
on Wednesday, June 3. However, the creditor does not comply with the requirements if it
provides both a revised version of the loan estimate disclosure reflecting the revised APR on
Wednesday, June 3, and also provides the closing disclosures on Wednesday, June 3.

2. If the creditor is scheduled to email the loan estimate disclosures required to the consumer on
Wednesday, June 3, and the consumer requests a change to the loan that would result in
revised disclosures on Tuesday, June 2, the creditor complies with the requirements by
providing the disclosures required reflecting the consumer-requested changes on Wednesday,
June 3. However, the creditor does not comply with the requirements if it provides disclosures
reflecting the consumer-requested changes using both the revised version of the loan estimate
disclosures on Wednesday, June 3, and also the closing disclosures on Wednesday, June 3.

3. Consummation is scheduled for Thursday, June 4. The creditor hand delivers the disclosures
required on Monday, June 1, and, on Tuesday, June 2, the consumer requests a change to the
loan that would result in revised disclosures but would not require a new waiting period. The
creditor is required to provide corrected disclosures reflecting any changed terms to the
consumer so that the consumer receives the corrected disclosures at or before consummation.
The creditor complies with the requirements by hand delivering or emailing the disclosures
reflecting the consumer-requested changes on Thursday, June 4.

4. Consummation was originally scheduled for Wednesday, June 10. The creditor hand delivers or
emails the disclosures required on Friday, June 5. On Monday, June 8, the consumer
reschedules consummation for Wednesday, June 17. Also on Monday, June 8, the consumer
requests a rate lock extension that would result in revised disclosures but would not require a
new waiting period. The creditor complies with the requirements by delivering or placing in the
mail the disclosures required reflecting the consumer-requested changes on Thursday, June
11. The creditor is required to provide corrected disclosures reflecting any changed terms to
the consumer so that the consumer receives the corrected disclosures at or before
consummation. The creditor complies with by hand delivering or emailing the disclosures on
Thursday, June 11.

a. Alternatively, the creditor complies by providing the disclosures to the consumer by
mail, including by electronic mail, on Thursday, June 11, because the consumer is

considered to have received the corrected disclosures on Monday, June 15 (unless the
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creditor relies on evidence that the consumer received the corrected disclosures
earlier).
5. Consummation was originally scheduled for Wednesday, June 10. The creditor hand delivers

the disclosures required on Friday, June 5, and the APR becomes inaccurate on Monday, June
8, such that the creditor is required to delay consummation and provide corrected closing
disclosures, including any other changed terms, so that the consumer receives them at least
three business days before consummation. Consummation is rescheduled for Friday, June 12.
The creditor complies with the requirements by hand delivering or emailing the disclosures
reflecting the revised APR and any other changed terms to the consumer on Tuesday, June
9_59

CFPB Delivery Timing for Closing Disclosure

Except as provided in the regulations, the creditor must ensure that the consumer receives the
closing disclosures required by TILA Regulation Z no later than three business days before
consummation. If any required closing disclosure is not provided to the consumer in person, the
consumer is considered to have received the disclosures three business days after they are delivered

or placed in the mail.%°
Mail Delivery

TILA Regulation Z provides that, if any disclosures required are not provided to the consumer in
person, the consumer is considered to have received the disclosures three business days after they
are delivered or placed in the mail. If the creditor delivers the closing disclosures required in person,

consummation may occur at any time on the third business day following delivery.
Other Forms of Delivery

Creditors that use electronic mail or a courier other than the United States Postal Service may follow

the timing requirements for disclosures provided by mail services.

For example - If a creditor sends a required disclosure via email on Monday, the consumer is

considered to have received the disclosure on Thursday, three business days later. The creditor may,

59 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#19-e-4-ii-Interp-1-v
60 CFPB Official interpretation of 19(f)(1)(ii) Timing
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alternatively, rely on evidence that the consumer received the emailed disclosures earlier after
delivery. The creditor may, alternatively, rely on evidence that the consumer received the disclosures

earlier than three business days after mailing, such as by overnight delivery with signature required.®!

Creditors using electronic delivery methods, such as email, must also comply with TILA timing

requirements for when the consumer is thought to have received the disclosures.

For example - If a creditor delivers the required disclosures to a consumer via email, but the
creditor did not obtain the consumer's consent to receive disclosures via email prior to delivering the

disclosures, then the creditor does not comply with TILA or E-Sign Act.5?

No fee may be imposed on any person, as a part of settlement costs or otherwise, by a creditor or by

a servicer for the preparation or delivery of the closing disclosures required.
Post-Closing Disclosure (CD) Compliance

The MMC examiners found some MMEs were not providing the borrower with post-closing disclosure
when there was a change for third party charges. The MMEs were cited for the violation. TILA
requires creditors to provide the Post Closing Disclosure with any corrected Title fee so the amount of
fees on the Closing Disclosure matches with the final settlement statement.53

If during the 30-day period following consummation, an event in connection with the settlement of
the transaction occurs that causes the closing disclosures to become inaccurate, and such inaccuracy
results in a change to an amount actually paid by the consumer from that amount disclosed, the
creditor is required to deliver or place in the mail corrected disclosures not later than 30 days after
receiving information sufficient to establish that such event has occurred.®* The borrower has a right

to have in their possession the final closing disclosure of all fees incurred for the transaction.
For example -

1. Assume consummation occurs on a Monday and the security instrument is recorded on
Tuesday, the day after consummation. If the creditor learns on Tuesday that the fee charged

by the recorder's office differs from that previously disclosed, and the changed fee results in a

61 TILA 12 CFR Section §1026.19(f)(1)(ii)(A)

62 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#19-f-1-iii-Interp-2
63 TILA 12 CFR Section §1026.19(f)(2)(iii)

64 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#f-2-ii-B
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change in the amount actually paid by the consumer, the creditor complies with TILA
Regulation Z by revising the disclosures accordingly and delivering or placing them in the mail
no later than 30 days after Tuesday.

2. Assume consummation occurs on a Tuesday, October 1 and the security instrument is not
recorded until 15 days after October 1 on Thursday, October 16. The creditor learns on
Monday, November 4 that the transfer taxes owed to the State differ from those previously
disclosed, resulting in an increase in the amount actually paid by the consumer. The creditor
complies by revising the disclosures accordingly and delivering or placing them in the mail no
later than 30 days after Monday, November 4.

a. Assume further that the increase in transfer taxes paid by the consumer also exceeds
the amount originally disclosed on the loan estimate making the fee change above the
tolerance limitations allowed. The creditor does not violate TILA Regulation Z if the
creditor refunds the excess to the consumer no later than 60 days after consummation,
and the creditor delivers corrected closing disclosures to reflect the refund of such
excess no later than 60 days after consummation. The creditor satisfies these
requirements if it revises the disclosures accordingly and delivers or places them in the
mail by November 30.

3. Assume consummation occurs on a Monday and the security instrument is recorded on
Tuesday, the day after consummation. During the recording process on Tuesday the
settlement agent and the creditor discover that the property is subject to an unpaid $500
nuisance abatement assessment, which was not disclosed, and learns that pursuant to an
agreement with the seller, the seller will pay the $500 assessment rather than the consumer.
Because the $500 assessment does not result in a change to an amount actually paid by the
consumer, the creditor is not required to provide a corrected disclosure.

a. However, the assessment will result in a change to an amount actually paid by the
seller from the amount disclosed. The settlement agent must deliver or place in the mail
corrected disclosures to the seller no later than 30 days after Tuesday and provide a
copy to the creditor as required.

4. Assume consummation occurs on a Monday and the security instrument is recorded on
Tuesday, the day after consummation. Assume further that ten days after consummation the
municipality in which the property is located raises property tax rates effective after the date

on which settlement concludes. TILA Regulation Z does not require the creditor to provide the
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consumer with corrected disclosures because the increase in property tax rates is not in

connection with the settlement of the transaction.®®

If during the 30-day period following consummation, an event in connection with the settlement of
the transaction occurs that causes the disclosures to become inaccurate, and such inaccuracy results
in a change to an amount actually paid by the consumer from that amount disclosed, the creditor

must provide the consumer corrected disclosures.

A creditor is not required to provide corrected disclosures if the only changes that would be required
to be disclosed in the corrected disclosure are changes to per-diem interest and any disclosures
affected by the change in per-diem interest, even if the amount of per-diem interest actually paid by
the consumer differs from the amount disclosed. Nonetheless, if a creditor is providing a corrected
disclosure for reasons other than changes in per-diem interest and the per-diem interest has changed
as well, the creditor must disclose in the corrected disclosures the correct amount of the per-diem
interest and provide corrected disclosures for any disclosures that are affected by the change in per-

diem interest.%®

65 TILA Regulation Z, 12 CFR Section §1026.19(f)(2)(iii)
66 https://www.consumerfinance.gov/rules-policy/regulations/1026/19/#f-2-iii
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Module 2 - Ethics
Ethics Lesson Objective:

The student will learn some of the regulations that govern ethical behavior in the mortgage industry.
Some of these laws include the Telephone Consumer Protection Act, Whistleblower Regulations,
ECOA, Unfair Deceptive Acts and Practices, the Fair Housing Act, and Housing Financial
Discrimination Act. The student will have a strong understanding of what actions are prohibited after
a review of these federal regulations. The course also reviews with the students current fraud

schemes to prepare students to mitigate fraud in the mortgage industry.
Introduction

Ethics is a required topic for annual licensing, and an important part of professional mortgage
lending. With the Dodd-Frank Act, Regulators believed licensing mortgage loan originators (MLOs)
would achieve success to ensure that responsible, affordable mortgage credit remains available to
consumers. Regulators understand reducing uncertainty facilitates compliance and that is why CFPB

provides so many examples which we use in our courses.

Most licensed mortgage loan officers (MLOs), manage their business in an ethical manner. A few
MLOs do not understand ethics, and the laws that govern their bad behavior. An MLO may believe
they are managing their business in an ethical manner but may not be in compliance with some
ethics focused federal regulations. All licensees, including individual MLOs, are responsible for

performing their daily activities in an ethical and compliant manner.
CFPB Update

To improve the mortgage industry, the Consumer Financial Protection Bureau (CFPB) has increased
their capacity for industry education and enforcement actions in 2023. For the first time a team of
technologists dedicated to enforcement matters joined the CFPB. This cross-disciplinary team of
technology experts has increased the Bureau’s capacity to enforce the law when emerging

technologies harm consumers.

The CFPB recently announced they are significantly expanding their enforcement capacity in 2024 to
build on their achievements so far. These positions include enforcement attorneys as well as non-

attorney positions, including analysts, paralegals, e-litigation support specialists, economists, and
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more. These roles are located in the Washington, D.C. headquarters, and for many, in the regional

offices in San Francisco, New York, Chicago, and Atlanta.®’
Telephone Consumer Protection Act

The Telephone Consumer Protection Act (TCPA) was enacted in 1991 to impose restrictions on the
use of automatic telephone auto dialing systems (Do Not Call Provision), artificial or pre-recorded
voice messages, and fax machines that sent unsolicited advertisements. The Federal Communication
Commission (FCC) adopted rules and regulations implementing the TCPA. Different rules and

regulations apply on calls placed to homes rather than calls placed to businesses.

For the mortgage industry, CFPB regulates providing consumers the opportunity to opt out of
telemarketing and information sharing.6®¢ The TCPA includes a Telemarketing Sales Rule with a Do
Not Call Provision. The Telemarketing Sales Rule prohibits calling a consumer at home who had

asked not to be called again.
Telemarketing Sales Rule

The Telemarketing Sales Rule (TSR) gives the consumers a choice about whether they want to
receive telemarketing calls and makes it illegal for specified telemarketers to call consumers. This Act
expressly prohibits outbound telemarketing calls that deliver a prerecorded message unless the seller
has obtained the call recipient’s prior signed and written agreement to receive such calls from that

seller. To call or solicit a consumer listed on the Do Not Call Registry is a violation.

Some nonprofit organizations, political organizations, telephone surveyors, and charities are exempt

from this regulation. The website with detailed information is at https://www.donotcall.gov/, and

https://www.ftc.gov/business-guidance .

TCPA Violations and Fines

According to the Federal Trade Commission (FTC), failure to provide any of the required information

truthfully and in a “clear and conspicuous” manner, before the consumer pays for the goods or

67 https://www.consumerfinance.gov/about-us/blog/the-cfpbs-enforcement-work-in-2023-and-what-lies-ahead/
68 https://www.consumerfinance.gov/rules-policy/regulations/1022/24/
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services offered, is a deceptive telemarketing act or practice that violates the TSR and subjects a

seller or telemarketer to a civil penalty of $51,744 for each violation.®
CFPB Law Enforcement

Under the Consumer Financial Protection Act (CFPA), the CFPB has the authority to take action
against institutions that violate consumer financial laws, including the use of unfair acts or practices,

misleading or abusive acts, and against those that violate the Telemarketing Sales Regulations.

The CFPB had previously sued these companies to stop their illegal conduct and demand reparations
and other compensation. In March 2023, the district court ruled that the defendants violated the
advance fee provision of the Telemarketing Sales Rule. This regulation provides a series of
protections to consumers related to telemarketing and establishes restrictions on payment for certain
goods and services. It also requires credit repair companies to wait up to six months after providing
the consumer with documentation that the promised results have been achieved before requesting or

receiving payment from the consumer.

CFPB may ban violators from telemarketing or the financial industry for a period of time, or lifetime.
They can prohibit other companies from doing business with certain affiliate marketers. These

prohibitions will apply even after bankruptcy proceedings are completed.

CFPB required notifications to all remaining customers who were still enrolled using telemarketing.
The notice must give the consumer the right to cancel their services, and the process for canceling

them.

The CFPB may determine when its victim relief fund can be used to pay those harmed by

perpetrators. Many laws allow for civil penalties as well as imposing civil monetary penalties.
Unlawful Junk Fees for Credit Repair Settlements

In August 2023, the CFPB entered into a settlement wit